Research on Rights Conflicts between Trademark and Copyright in China by 冯英婵
学校编码：10384                             分类号      密级        
学号：13620081150717                                 UDC        
 
 
硕  士  学  位  论  文 
                                           
我国商标权与著作权冲突问题研究 
Research on Rights Conflicts between 
Trademark and Copyright in China 
 
冯 英 婵 
指导教师姓名： 林 秀 芹 教 授 
专  业 名 称： 经    济    法 
论文提交日期： 2012  年  4 月 
论文答辩时间： 2012  年    月 
学位授予日期： 2012  年    月 
  
答辩委员会主席：           
评    阅    人：           
 
































另外，该学位论文为（                            ）课题（组）
的研究成果，获得（               ）课题（组）经费或实验室的








































（     ）1.经厦门大学保密委员会审查核定的保密学位论文，
于   年  月  日解密，解密后适用上述授权。 







                             声明人（签名）： 













































































The rights conflicts between trademark and copyright have been recognized as a 
typical issue in the aspects of Intellectual Property (hereinafter referred to as 
“IP”) rights conflicts. Even though the article regarding protection of prior right 
has been added into 2001 Trademark Law of People’s Republic of China, it fails 
to address the issue of rights conflicts between trademark and copyright. It is 
worth, therefore, discussing the feasible measures to coordinate the rights 
conflicts between trademark and copyright.   
This paper is divided into three chapters as follows: 
Chapter One illustrates the forms and causes of the rights conflicts between 
trademark and copyright. From the angle of IP right conflicts, it is discussed 
whether there are real right conflicts in the IP regime. Based on the answer to 
this question, the forms of these rights conflicts in practice are discussed, 
including the rights conflicts between trademark and work of literature, art, 
photography as well as architecture. Afterwards, it is elaborated what leads to 
the rights conflicts above. 
Chapter Two summarizes the existing legislations related to the rights conflicts 
between trademark and copyright and analyzes the problems under the current 
legal system. Although the principle of protecting prior right has been 
established within the legislation, for lack of legal grounds, it is still difficult 
for court to deal with the rights conflicts between trademark and copyright. In 
addition, under the current legislation, there is no specific provision addressing 
the particular problems within this field, such as the issues involving title of 














Chapter Three focuses on the suggestions to address the existing problems with 
regards to the conflicts between trademark and copyright. This part discusses 
the measures thereto taken by the US, UK, and Germany first, and then this 
Chapter puts forward both legislative and judicial proposals to coordinate the 
conflicts between trademark and copyright. 
The distinguishing features of this paper is as follows. In terms of topic 
selection, most of the existing researches mainly focus on the levels of IP right 
conflicts as a whole, but seldom deeply analyze any of the aspect within this 
wide regime. This paper, however, focuses on the specific issue with respect to 
the rights conflicts between trademark and copyright. With regards to the 
contents, this paper analyzes the current problems from the level of judicial 
practice, and after drawing lessons from the legislations of common law and 
continental law, this paper proposes both legislative and judicial measures to 
solve the issue in question.  
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